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Current Topics. 


Civil Judicial Statistics. 


For reasons of economy the usual annual volume of Civil 
Judicial Statistics has not been printed during the war. The 
summary for the year 1943, which has just been published, shows 
that there was an all round and substantial decrease in litigation 
during that year. The number of appeals to the House of Lords 
during the year was 31 as compared with 34 in 1942. Appeals 
set down in the Court of Appeal of the Supreme Court numbered 
461, a decrease of 29, as compared with 1942. Of this number 
148 were appeals from county courts. The total of appeals and 
special cases entered or filed in the High Court from inferior 
courts was 274, an increase of 16, as compared with 1942. The 
total proceedings in the three divisions of the High Court showed 
a decrease of 6 per cent., as compared with the preceding year, 
from 49,367 to 46,228. In the Chancery Division there was a 
decrease of 1,930 to 4,851. In King’s Bench there was a decrease 
of 4,442 to 25,387, and in Probate, Divorce and Admiralty there 
was an increase of 3,233 to 15,990. The number of matrimonial 
petitions filed during the year 1943 was 15,523, an increase of 
3,392 over the preceding year. The number of petitions filed 
during the year for dissolution of marriage included 4,342 petitions 
for desertion, 633 petitions for cruelty, 265 petitions for lunacy, 
and 31 petitions for presumed decease. Application for leave to 
present a petition for divorce within three years of the date of 
the marriage was made in 87 cases, and in 53 cases the petition 
was allowed. The total number of decrees nisi for dissolution of 
marriage was 10,724, 5,658 being on husband’s petitions, and 
5,066 on wives’ petitions. Matrimonial causes to the number of 
5,596, of which 1,039 were Poor Persons cases, were tried at the 
assize towns exercising this jurisdiction. The total number of poor 
persons proceedings increased by 1,302 to 4,093. Matrimonial 
causes formed 97 per cent. of the total, increasing by 1,287 to 
3,965. Petitions filed at district registries decreased by 273 to 
906. Poor persons were successful in 90 per cent. of the causes 
tried to which they were parties. The number of proceedings 
commenced in county courts showed a decrease of 26 per cent., 
as compared with the preceding year, from 390,566 to 287,681. 
Of the actions for trial 42 per cent. (132,957) were determined 
without hearing or in defendant’s absence. Of the actions 
determined on hearing 78 per cent. were determined before a 
judge and the remaining 22 per cent. before a registrar. The 
number of judgment summonses heard was 71,185 as against 
106,337 in the previous year. Orders of commitment were issued 
in 53,821 cases (70,674 in the previous year), and 367 debtors 
were imprisoned as against 550 in 1942; 165 receiving orders 
were made in the county courts as against 253 in 1942. 


Legal Aid and the Labour Party. 


READERS will be interested to hear what are the proposals of 
the Labour Party with regard to law reform, with special 
reference to legal aid. We are indebted to the Daily Herald of 
3lst October for a short account of the contents of the 
memorandum presented by that party to the Rushcliffe Committee 
on Legal Aid. The keynote of the memorandum occurs in the 
following statement : ‘‘ No person should be prevented through 
lack of means either from obtaining legal advice or, should he be 
involved in litigation, civil or criminal, from properly presenting 
his case in court. If a State is to be contented, grievances must 
be remedied, not allowed to smoulder. It is therefore a matter 
of national importance that justice in the King’s courts should be 
placed, not merely in theory, but in practice, within the reach 
of all.” Instead of the “ poor law taint ’ at present applying to 
legal aid, the Labour Party wants the State to recognise that 
assistance should be given to all persons ‘‘ qualified to receive 
free legal aid,” and for this reason it is suggested that the present 
financial limits imposed on those receiving legal aid should be 
abolished in favour of the test whether his means, in relation to 
the cost of the action in which he is involved, would enable him 
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to ensure his receiving justice. The Labour Party proposes that 
the country should be divided into regions, with a Director of 
Legal Aid in each directly responsible to the Lord Chancellor 
as head of the legal system. These directors would have four 
main functions: to (1) supervise and co-crdinate in their areas 
the work of legal advice centres and other organisations that 
continue to give free legal advice ; (2) take steps to secure that 
legal advice is made available in districts where no such assistance 
now exists, particularly in rural areas ; (8) co-operate with The 
Law Society in improving arrangements for the disposal of 
applications for legal aid in the High Court; avoidance of 
unnecessary delays should have special attention ; (4) consider 
and determine appeals of persons to whom The Law Society 
had refused legal aid. Under this plan the financial position of 
persons in search of justice would be reviewed at each stage, 
instead of being determined, as at present, by the lower courts. 
In the magistrates’ courts the Labour Party urges that any person 
on charges ‘‘ involving an imputation on his or her character, or 
who, for any other reason, it is desirable in the interests of justice 
should receive legal aid.’ should qualify if his means are 
insufficient in the broad spirit of the new scheme. The Labour 
Party appears to lay emphasis on the financial obstacles in the way 
of justice. We have not seen the full memorandum, but if full 
provision is made against encouraging the litigant who has no 
case we do not feel that the financial emphasis is over-strained. 


Industrial Man Power and the Emergency Orders. 

A NEW Government White Paper on the re-allocation of 
industrial man-power in the interval between the end of the 
war with Germany and the end of the war with Japan (Cmd. 6568, 
para. 20) was published on 16th November. It states that the 
recently published Cmd. 6548 described the Government’s plans 
for the release of men and women from the armed forces during 
the interim period. The present paper deals with re-distribution 
of man-power within the same period in civilian employments. 
As was emphasised in the White Paper on Employment Policy 
(Cmd. 6527), a start must be made with restoring our export trade. 
There must be a great expansion in building activity, especially 
for the purpose of re-housing and the production of civilian 
goods. Also, much of our industry is in need of re-equipment if 
it is to produce efficiently in the post-war period. The new 
White Paper reaffirms that ‘it will be necessary to establish 
certain broad priorities and to enforce them for a time by means 
of the issue of licences, the allocation of raw materials and some 
measure of control over the labour and staff required for industry.” 
In this redistribution of labour an order of priority of discharge 
or release for transfer must be operated, and it is proposed that, 
apart from call-up for the forces, the two main classes to be 
released first should be those needed for priority vacancies and 
those who have worked away from home for more than one year 
and want to return. The detailed proposals are set out in the 
White Paper. The Government’s proposals as to relaxation of 
labour controls after the end of the war in Europe include 
(1) Gradually dispensing with the wide power of labour direction 
under Reg. 58A of the Defence (General) Regulations in favour 
of the more limited powers under the Control of Engagement 
Orders, and dispensing with it altogether at an early date ; 
(2) Retention of the Essential Works Orders, with modifications 
as to the industries and classes of persons to whom they are to 
apply; (3) Administration of the Control of Employment 
(Directed Persons) Order with due regard to the changed demands 
on industry. The Registration for Employment Orders will 
continue in force, but it is not proposed to continue the Notice 
of Termination of Employment Order. 


Civil Service Recruitment. 

A WHITE PAPER issued on 17th November, deals with the 
Government’s plans for future recruitment into departmental 
posts in the Civil Service, based on the report by a committee of 
the Civil Service National Whitley Council. It is not proposed, 
after the experience following on the last war, to reserve all 
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vacancies in the Civil Service exclusively for all ex-service candi- 
dates, but it is proposed that of the vacancies available for the 
** reconstruction competitions ’’ which are primarily designed for 
those who have lost opportunities for competing owing to the 
war, not less than 75 per cent. in the administrative class, 66% per 
cent. in the executive class, and 50 per cent. in the clerical class, 
should be filled by suitably qualified ex-service men, additional 
vacancies being reserved for ex-service women. It is stated that 
the Government believes that public opinion will endorse the 
conclusion that at the end of a war in which we have had total 
mobilisation of man-power, a proposal to reserve all vacancies in 
the Civil Service exclusively for ex-service candidates would be 
unfair to the rest of the community, who also have lost their 
normal opportunities. The special debt to the fighting forces 
would rightly be met by reserving a substantial proportion of 
vacancies for those ex-service men who wish and are qualified to 
enter the permanent Civil Service. Another recommendation is 
that the ‘** reconstruction competitions ” should extend over a 
period, so that the last man released from the forces or other war 
service has a good a chance of competing as the first. Late 
entrants should suffer no disadvantage in pay. It is also stated 
that no preferential reservation of vacancies is suggested for 
temporary Civil Servants, who will have to take the appropriate 
examination in order to secure an established post. 


Town and Country Planning Act, 1944. 


THE Town and Country Planning Act, 1944, received the Royal 
Assent on 17th November. In his broadcast statement on the 
Town and Country Planning Act, 1944, Mr. W. S. Morrison 
said that the Act showed the welcome green light to those who 
wanted to get on with the planning of our blitzed cities, and 
removed a large number of obstacles to good planning. It was 
a long Act of sixty-six sections and eight schedules. Mr. MORRISON 
said that the ruined areas could not be dealt with on patchwork 
principles, but must be designed on generous and broad lines. 
Once the authority had worked out the lines, and, in urgent 
cases, even before they had done so, they could get the Minister 
to declare the area an area of extensive war damage. Public 
inquiries could be held where they were justified on broad grounds 
and individual notices were dispensed with. The new Aet 
empowered local planning authorities to develop real communities 
for living and working purposes. During the first years local 
authorities would get an Exchequer grant. In the case of areas 
which were out of date in lay out and required gradual remodelling 
over a term of years, local authorities would have most of the 
powers that they had over the “ blitzed ”’ cities, but they would 
exercise them over a longer term. Mr. MORRISON alsu dealt with 
the 1939 basis of the compensation provisions, with the improve- 
ments introduced by the Commons amendment. He referred to 
the Government White Paper, published last summer, on ‘‘ The 
Control of Land Use,”’ and said that the new Act was but a first 
instalment of planning legislation. He was confident that the 
great local authorities of England and Wales would make the 
Act a milestone in the journey towards the rebuilding of the town 
and country. 


Unequal Sentences. 


A BAFFLING problem which troubles the conscience of all who 
have anything to do with the administration of justice was the 
subject of an article in the Star of 13th October, by ‘‘ A Barrister.”’ 
He wrote: ‘‘ Take the disparity between sentences for the same 
oifence. One offender has the good luck to come before the 
London stipendiary whose motto is: ‘Go, and sin no more.’ 
Another, guilty of the same offence, under exactly similar cireum- 
stances. comes before another London stipendiary whose motto 
is: ‘ I take a serious view of these cases.’... Every experienced 
criminal, every police officer, and every experienced barrister, 
solicitor or law-clerk, knows perfectly well that the time an 
offender spends in prison depends not only on the gravity of his 
offence, but also upon which tribunal he comes before.’ It is 
certainly a truism so far as police court practice is concerned, that 
uniformity of sentence is an ideal which has not been attained, 
and this is true also, but to a lesser degree, of the higher courts. 
The writer of the article suggested that sentences should be 
equalised as far as possible. He wrote: ‘‘ No longer should it be 
possible for two offenders of equal character, committing exactly 
similar offences under exactly similar circumstances, to receive 
widely different fines or terms of imprisonment.’’ This seems to 
be extending the remedy beyond the bounds of the disease. 
Circumstances under which offences are committed are rarely 
“exactly similar,’ nor are offenders frequently ‘‘ of equal 
character.” Justices and judges must be given a discretion to 
vary sentences within certain limits. The only question that 
arises—and it will have to be considered by the new Committee 
on the Treatment of Offenders—is whether the limits of the 
discretion are too wide to ensure equal justice for all. It is 
unfortunately a commonplace that black-out offences, which are 
apt to fall into a few well-recognised classes of neglect, have been 
treated with an astonishing divergence of penalties, and these are 
bound to leave a smarting sense of injustice in their wake. The 





magistrates are not exclusively to blame for having divergent 
points of view on the seriousness of different crimes. ’ It is the 
Legislature which permits a too wide discretion to justices which 
must do the reforming. A much worse injustice than creating a 
too wide discretion, however, would be an attempt to produce 
uniformity by abolishing the discretion, so that a magistrate 
might be able to say: ‘‘ The penalty for is £5.” Probably 
the most important reform of all would be to put magistrates 
themselves on probation for a year before assuming office to 
take a serious practical course of study in the principles and 
practice of the punishment of criminals. 





Compensation for a Recreation Ground. 

AN interesting report of an unusual case before the General 
Claims Tribunal appears in the Estates Gazette of 11th November. 
The claim was brought by the Lancing Parish Council for 
compensation in respect of the requisitioning of a recreation 
ground by the West Sussex War Agricultural Executive 
Committee. The council claimed compensation at the rate of 
£240 a year. The land was bought in 1935 and laid out as a 
first-class recreation ground. The notice of requisitioning was 
served on 29th January, 1943. The authority contended that 
the land should be assessed at its agricultural value. The total 
cost of providing the recreation ground was £7,795. It was 
entirely within the discretion of the council to keep a recreation 
ground. The evidence for the council was that it had been used 
to a greater extent for recreation than before the war, but not 
so much for organised games. The rental as a recreation ground, 
it was said, was £240, arrived at by taking 4 per cent. of a capital 
cost of £6,000. For the authority it was stated that the only 
other bidder in the market could be a market gardener, and the 
council, if they wanted the land as a recreation ground, need 
only bid enough to clear the bid of the next highest bidder, say 
€75 or £80. In reply, L.C.C. v. Erith and West Ham [1893| 
A.C. 562 was cited. to the effect that if in order to have the 
benefit of some unique property which had not a_ ready 
commercial market and did not yield a pecuniary profit, the 
occupier was prepared to pay a certain sum, effect must be given 
to that fact in assessing the value. The tribunal awarded 
compensation under s. 2 (1) (a) of the Compensation (Defence) 
Act, 1939, at the rate of £150 per annum, and, having opened the 
sealed offer put in on behalf of the authority, ordered the 
authority to pay the claimants’ costs. 


Sale of Advowsons. 

Mr. Justice VAISEY referred to what he called ‘‘ an insoluble 
problem,” in dealing with a case before him on 9th November 
(The Times, 10th November). His lordship said that an .\ct 
of Parliament forbade the sale of advowsons, but he asked what 
the position was if a person who owned an advowson died intestate 
leaving next of kin, having regard to the provisions of the 
Administration of Estates Act, 1925, that all an intestate’s 
property must be sold. We would submit with respect that the 
maxim generalia specialibus non derogant would apply, and the 
1925 Act would not be deemed to have impliedly repealed earlier 
legislation dealing with advowsons in the absence of any express 
provision. . 


Recent Decisions. , 


In In re Viscount Rothermere, deceased ; Mellors, Basden & Co. 
v. Coutts & Co., on 13th November (The Times, 14th November), 
VAISEY, J., held that the value of an annuity created by a deed 
of covenant made by the late LonpD ROTHERMERE in 1934 must 
be ascertained actuarially, and not on the basis of what it would 
cost to purchase such an annuity, either of the Government or 
of a reputable insurance office. His lordship proposed a 
comprehensive declaration based on the annuitant’s age and 
expectation of life, and the rate of income tax as at the date of 
Lord Rothermere’s death in 1940, which was 8s. 6d. in the &, 
and as at present. 

In Gyton vy. Palmour the Divisional Court (THE LorRD CHIEF 
Justice and HUMPHREYS and BIRKETT, JJ.), on 13th November 
(The Times, 14th November), held that a person who had 
been appointed by order of the High Court receiver and manager 
of certain properties belonging to a company whose business or 
trade consisted in letting the premises as residential service flats, 
was not, and never had been, in rateable occupation of the 
properties, and there had never been a change of occupation so as 
to make him liable for rates. 

In Re Fry, deceased; Fry v. Fry, on 14th November,(The Times, 
15th November), BUCKNILL, J., held that oral instructions given 
by a soldier in a combatant mechanised unit of the Army in 
October, 1940, were given by a soldier on actual military service, 
within s. 11 of the Wills Act, 1837, and his lordship therefore 
admitted the oral instructions to probate as a soldier’s will. The 
deceased was killed at Coventry in April, 1941, by an enemy 
bomb, and his lordship held that the deceased was on actual 
military service when he made his will, as at that time an enemy 
attack on this country might reasonably be expected. 
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Purchases of Trust Estates by 
Trustees. 


A TRUSTEE is often a suitable and possibly the most suitable 
person to own a family property or part of it. He is very likely 
a member of the family and for that reason had been appointed 
a trustee. The trust property has to be sold and the trustee 
is prepared to give a larger sum for it than any stranger is likely 
to do, and he purports to purchase it from himself or from himself 
and his co-trustees. The cestui que trust has an absolute right, 
if he comes within a reasonable time, to have this sale set aside, 
without having to show unfairness or inadequacy of price or 
that the trustee had made any profit out of it (see ‘* White 
and Tudor’s Leading Cases,” (9th ed.), vol. 2, p. 683). The 
trouble is that though a beneficiary may not himself seek to 
set the sale aside, his assignee or trustee in bankruptcy may 
do so, and it may even be his duty to do so, and if the trustee 
subsequently sells the property his purchaser may have to 
reconvey it. 

As it is stated in *‘ Underhill’s Law of Trusts and Trustees ”’ 
(9th ed.), p. 355, “if he resells at a profit the beneficiaries may 
adopt the resale and claim such profit... Such a sale also 
affects all subsequent purchasers with notice from the trustee ; 
and therefore even if a trustee cares to risk such a purchase as 
between himself and the beneficiaries . he should remember 
that it practically precludes him from ever parting with the 
property to a subsequent purchaser.” 

If it is a sufficiently large estate and the beneficiaries or the 
adult beneficiaries desire that a trustee should be the purchaser 
and will loyally support the application, it may be worth while to 
apply to the court to sanction the sale. If, however, all the 
beneficiaries are sui juris and it is desired to avoid the expense 
of an application to the court, the beneficiaries can join in 
and confirm the sale. This is in effect the purchase of the 
interests of the beneficiaries. In Thomson v. Eastwood, 2 A.C. 
215, at p. 236, Cairns, L.C., said: ‘There is no rule of 
law which says that a trustee shall not buy trust property 
from a cestui que trust, but it is a well-known doctrine of equity 
that if a transaction of that kind is challenged in proper time 
a Court of Equity will examine into it, will ascertain the value 
that was paid by the trustee, and will throw upon the trustee 
the onus of proving that he gave full value, and that all informa- 
tion, was laid before the cestui que trust when it was sold.” 

If some of the beneficiaries are infants, it would appear that 
there would have to be an application to the court to make the 
trustee quite safe. 

There is no statute of limitation prescribing a time within 
which an action may be brought challenging the sale. In 
Baker v. Peck, 9 W.M. 472, forty-three years after the sale, 
and in Re Postlethwaite, 37 W.R. 200, some thirty-four years after 
the sale the action was brought. But when it is suggested that 
a trustee indirectly sold the trust property to himself, when he 
appeared to be selling it to another, the dictum of Bowen, L.J, 
in Re Postlethwaite (supra, at p. 202) must be remembered : 
“ That a transaction was done legally and honestly is a pre- 
sumption of law that does acquire weight by lapse of time.” 

Care is shown in the Law of Property Act, 1925, to provide that 
the recognition of the power of two or more persons to convey 
to one or more of themselves is not to interfere with the rule in 
equity with which we are dealing, as s. 72 (4), after such 
recognition, adds: ‘* provided that if the persons in whose favour 
the conveyance is made are by reason of any fiduciary relationship 
or otherwise precluded from validly carrying out the transaction, 
the conveyance shall be liable to be set aside.” 

A question naturally arises as to the sale to a third person who 
resells to the trustee or one of the trustees. If a trustee could 
sell to a third person on the understanding that he should resell 
to the trustee, this would be a method of evading the rule, and 
of indirectly selling to the trustee. But, of course, it is not 
permitted. The fact that the purchase by the trustee took place 
very soon after the original sale and for the same price causes 
suspicion to attach to the transaction, and a vendor must remove 
such suspicion if he wishes to force his purchaser to complete. 
One interesting case on this subject is Re Postlethwaite, supra. 
There was a sale to a third person for value, and some three 
months after, one of the trustees purchased the property from 
the third person at practically the same price. It was about 
thirty-four years afterwards that proceedings were taken to upset 
the sale and the parties were dead. There was, however, enough 
evidence before the court to show that the sale and re-purchase 
were quite distinct transactions, and the Court of Appeal refused 
to set the re-purchase aside. 

The beneficiaries who confirm the transaction should be 
separately advised, and great care must be taken to see that all 
information as to the value of the property is put before them 
(Dougan v. Macpherson {1902} A.C. 197). 


Mr. Gerald Howard, Recorder of Bury St. Edmunds, has been chosen 
as prospective Conservative candidate for Cambridgeshire in succession to 
Captain R. G, Briscoe, who does not intend to seck re-clection. 








A Conveyancer’s Diary. 


“End of War in Europe.” 

IN recent months it has sometimes been necessary to frame 
clauses in private documents to ensure that certain things shall, 
or shall not, be done at, or at the expiry of a specified period after, 
the actual end of the fighting in Europe. -'To do so is a matter of 
some practical difficulty. As regards terms of years, of course, 
a recent Act has made certain special provisions, and I exclude 
the limitation of terms of years from consideration here. But 
I have in mind, for instance, a provision in a contract for sale 
of land that completion shall take place six months after the 
actual end of the fighting in Europe, or one in a long lease for the 
lessee to do certain repairs within a year after that date. 

One must first ascertain what sort of event the parties have in 
mind, and, when that is known, express it in words of sufficient 
accuracy to enable a court of law to give effect to them. First, 
then, as to the event. In most cases one can be sure that a 
layman who speaks of the ** end of the war in Europe ” does not 
mean the point at which a state of peace is actually restored 
between His Majesty and all or some of his European enemies. 
I doubt whether most of us will recognise the actual moment at 
which such a peace first exists. Presumably there will be some 
notification corresponding to that of 3rd September, 1939, from 
the Privy Council Office (see Weekly Notes of 9th September, 1939). 
But in any case actual peace must await not only victory but a 
peace conference, peace treaties and the ratification of those 
treaties, processes which took several years after the Four Years 
War. (Thus, to pursue the matter no further, the Treaty of 
Peace (Ilungary) Act, 1921, under which the Crown was given 
power to implement the Treaty of Trianon was passed on 
12th May, 1921, and the Ministries of Munitions and Shipping 
(Cessation) Act, 1921, passed on 24th March, 1921, refers to 
“the present war ”’ ins. 1.) 

Up till recently most people in referring to the ‘* end of the war 
in Kurope’”’ had in mind an event like the coming into force 
of the Compiegne Armistice on 11th November, 1918. This 
conception has led to the use of such phrases as ** the cessation 
of hostilities,’ since on the earlier occasion all hostilities did 
actually cease, as everyone knows, at 11 o’clock that day. But 
of late there have been a good many suggestions in the Press, 
which have received some confirmation from recent speeches of 
the Prime Minister, that there may not actually be one 
* Armistice’? in the sense of a convention between the allied 
commanders and some persons able by their signature to commit 
all the German forces to cease fighting at one time. It appears to 
be suggested that sporadic resistance of a more or less serious and 
organised character might continue in Germany after the total 
defeat of the German army as we have known it. Not only is it 
impossible now to say how the end will actually come, but, 
indeed, there might be a period during which there was doubt 
whether or not it had already come. But the contracting parties 
who want to arrange the completion six months after the end of 
the war in Europe will want some date from which these six 
months are to be measured ; they will not want the date to be ascer- 
tained by reference to facts which it will be difficult to prove ; and 
when the date actually arrives it must on that date itself be 
reasonably possible to say that the six months is beginning to run, 
without being too particular whether all fighting has actually 
stopped. In one speech Mr. Churchill ‘suggested that the 
Government might issue a public statement that the war against 
the German State and Army had come to an end and that what 
remained was the rounding-up of bandits and other desperadoes. 
Of course, if such a statement is issued, it would be very convenient 
for the contracting parties whom I am considering. But 
presumably it would be issued by the Government for its own 
purposes, so that private parties can scarcely make their arrange- 
ments in reliance only on the prospect that it will be issued. 

I suggest therefore that the operative clause of the document 
should refer simply to ‘the date of the end of hostilities in 
Europe,” and that there should be a definition clause defining 
that expression as the date of the occurrence of the first of a 
number of possible events or states of affairs, all of which should 
be easy of proof. Those events should, of course, include the 
issue of a declaration of the kind mentioned above. Apart from 
that, there seem to be two ways of going about the matter. 
Kither one can refer to some military event, or to some cireum- 
stance here which will signalise the end of the European war. 
Taking the first alternative, one could specify the occupation by 
the allies of half a dozen or more important German cities 
so spaced that it is reasonably likely that any resistance after 
their occupation will be of a guerrilla kind, not having adequate 
bases for the supply of heavier armaments. On the second line 
of approach, the only domestic event that I can think of which 
it seems reasonably safe to assume will not come before the end 
of fighting in Europe but must come as soon as such fighting 
finishes is the total abolition of the ‘‘ black-out ” in all parts of 
England. Although the ‘ black-out’’ seems to be undergoing 
some relaxation, it seems scarcely credible that it will be entirely 
abolished along the whole coast while any serious fighting 
continues and quite incredible that the public will stand it a 
moment longer than that. Friends with whom [ have discussed 
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this point have suggested other events such as the total suspension 
of fire-watching or the disbandment of the Home Guard. But 
fire-watching has already been reduced to a relatively greater 
extent than the black-out, so that I suppose it might be dropped 
altogether before the fighting actually stops, which would be too 
soon, while the disbandment of the Ilome Guard might be too 
late, having regard to the fact that it is already inactive, so that 
there will not be so much urgency for its formal disbandment. 
I should, however, be much interested to receive suggestions : 
within reasonable limits, the more events one puts into the 
definition clause the better, as it improves the chances of at least 
one of them actually occurring. 

I suggest, therefore, that the definition clause should be 
somewhat as follows : 

‘The expression ‘the date of the end of hostilities in 
Europe’ used herein means whichever of the following dates 
first, Occurs :— 

(a) The date on which there comes into effect a 
declaration by His Majesty’s Government in the United 
Kingdom that hostilities between His Majesty and the 
German State or the German Army, or both, have ceased. 

““(b) The first date upon which none of the lighting 
restrictions commonly known as the ‘ black-out’ is in force 
in any part of England. 

““(¢) The first date on which all the following places are 
occupied by His Majesty’s Forces or by forces of Powers 
allied with His Majesty : Berlin, Hamburg, Essen, Frankfort- 
on-Main, Stuttgart, Munich, Leipzig, Dresden, Danzig and 
Vienna.” 

No doubt it will be necessary at a later stage to devise some 
similar formula with reference to the end of the fighting with 
Japan, which likewise will presumably not coincide with the 
proclamation of peace and may not occur at a single moment 
on the model of 1918.) But I have not yet had practical oceasion 
to consider this matter, and IT doubt whether many people are 
ready to think so far ahead. Unlike the German formula, the 
Japanese formula can scarcely contain any reference to domestic 
occurrences in the United Kingdom such as the end of the 
** black-cut.”’ 





Landlord and Tenant Notebook. 
Furnished Premises : Damage done by Billeted 
Children. 

A * Point in Practice ” 
ith November (88 Son. J.575) concerned the position of a tenant 
of a furnished house, under covenant to keep and deliver up 
the furniture in good order, ete., who had been served with a 
billeting notice requiring her to accommodate a child. The 
question was whether the tenant would be responsible for damage 
done to the furniture by the child, and this was answered in the 
affirmative. | propose in this article to discuss the position at 
greater length than is possible when dealing with a ** Point in 
Practice ’?; and some of my observations will be relevant to other 
problems arising out of emergency legislation. 

The question specifically mentioned the tenant’s contractual 
obligations in the matter of the furniture; and, though vague, 
verbal tenancies of furnished premises are less common than 
verbal tenancies of unfurnished properties, I think this feature 
is of some importance. In Phillimore v. Lane (1925), 41 T.L.R. 
169, when a tenant of furnished premises was held to be liable for 
considerable loss occasioned by burglars, the covenants were 
stringent, and the court did not indicate what its view would 
have been if there had been none. It is doubtful whether, in 
such a case, the tenant’s implied covenant to keep and deliver up 
the premises in repair would be held to extend to the chattels 
(if it did, the fact that the disrepair was due to the act of a third 
party might avail him, on the principle of Horsfall vy. Mather 
(1815), Holt. N.P.7, subject to argument on the question of 
responsibility for the acts of the billeted child. I will discuss 
this presently). It is more likely that the better developed rules 
governing bailment would be applied: this would be a case of 
hire of chattels and the hirer would not be responsible for damage 
not due to his negligence or that of his servants. No doubt the 
duty, towards the bailor, to take reasonable care extends to 
exercising a certain amount of control over the billetee : I do 
not think that it has actually been decided that the recipient 
of the notice is in loco parentis, but the scheme of the regulations 
would, T suggest, have that effect. However, if in the necessary 
absence of its quasi-parent the youthful evacuce sought to relieve 
the boredom of rural life by severing the legs of demised chairs, 
it would appear that, in the absence of covenants, the owner 
would have no claim against the tenant. 

The nearest approach the regulations make to defining the 
relationship is to be found in para. (ii) of reg. 22, which excludes 
the operation of P.HLA., 1926, ss. 206-219, but provides * it 
shall be the duty of the occupier of any premises in which 
accommodation for any child not accompanied by a person other- 
wise responsible for his care is so furnished as aforesaid to care 
for the child to the best of the occupier’s ability.” The sections 


raised and dealt’ with in our issue of 





of P.H.A., 1936 cited, deal with what the statute calls child life 
protection, and is popularly known as baby-farming ; they are 
mainly concerned with registration, though they also provide 
for other matters, e.g., by avoiding insurances on the lives of 
foster children. It is, presumably, exemption from the duties 
to register, give notices of change of address, etc., that is aimed 
at by Defence Regulation 22 (ii) rather than the conferring of 
any insurable interest. But in the matter of responsibility for the 
child’s welfare, the Defence Regulation, by the words cited, 
defines the duty more directly than does anything in P.H.A., 
1936; when we come to consider responsibility for the 
child’s tortious acts, however, both sets of provisions appear to 
leave the question severely alone. So I consider that a landlord 
who had to rely solely on the law of bailment might sue his tenant 
in vain. 

The answer given in “ Points in Practice ”’ implies that the opera- 
tion of a covenant of the kind indicated is not modified by the 
uncontemplated change in the law. Such is, I think, the effect of 
the authorities, but at the same time I consider that some clarifica- 
tion of the position is desirable. The Defence Regulations 
themselves say nothing about it ; the only covenants they have 
expressly modified are those restricting the keeping of pigs, 
hens, and rabbits (No. 62B), and those imposing responsibility 
for railings which have been requisitioned (No. 30 (3a)). 

When control of buildings operations was introduced some 
years ago, I discussed the effect on liability for repair, etc., in 
two articles (86 Son. J. 81 and 110). One cannot draw a very 
close analogy between the position in such cases and that obtaining 
in circumstances dealt with to-day, because, as was pointed out, 
a repairing covenant normally obliges the covenantor to keep 
the premises in repair and not wait till the end of the term, and 
the Control of Buildings Operations Orders themselves provide 
for licences. (It was, indeed, the failure to apply for a licence 
which made the position of the defendant in Maud v. Sandars 
(1943), 60 T.L.R. 81, an action for dilapidations, hopeless, though 
the terms of the judgment imply that the plaintiff landlord’s 
right was absolute.) 

Of the authorities which might be invoked by the tenant of 
furnished premises in the circumstances visualised, I think that 
Bailey v. De Crespigny (1869), L.R. 4 Q.B. 180, is the nearest in 
point. In that case a landlord was held not to have broken a 
covenant that he and his assigns would not build on a specified 
piece of land which had since been compulsorily acquired by a 
railway company, who had erected a station upon it. The 
reasoning was that this kind of assign was not contemplated when 
the covenant was made. The point of similarity is, of course, 
that the billeting was not contemplated ; but, admittedly, the 
analogy does not go very far. Metropolitan Water Board v. Dick, 
Kerr & Co. {1917} 2 K.B. 1 (C.A.), a case in which performance 
of a building contract had been prohibited under the old Defence 
of the Realm Regulations, would not help much ; it was decided 
in the builder's favour because parties cannot be held to contract 
to what is illegal: as regards billeting, it might provide a defence 
against a claim for sharing occupation in breach of covenant, 
but would not discharge this function if a repairing covenant 
were broken as a consequence of such billeting. 

Lastly, the question whether either landlord or tenant has any 
remedy under the Compensation (Defence) Act, 1939, must be 
answered in the negative. Possession has not been taken of any 
land, nor work done on any land; property other than land has 
not been requisitioned or acquired, for requiring that space or 
accommodation be placed at the disposal of an authority counts 
as requisition of property only in the case of ships and aircraft 
(s. 1). 








Obituary. 


Mr. H. STOKES. 

Mr. Henry Stokes, who died recently, was for thirty-five years 
Assistant Registrar of the Admiralty Division. He was aged 
ninety-six. He was called to the Bar in 1873 and practised in 
the Admiralty Court. Ile was appointed Assistant Registrar 
in 1904. 

Mr. F. G. ALLEN. 

Mr. Frederick George Allen, solicitor, of Messrs. F. G. Allen, 
Sons & Blake, solicitors, of Portsmouth, died on Monday, 
6th November, aged seventy-three. He was admitted in 1892, 
and since 1907 had been Clerk of the Peace for Portsmouth. 


Mr. J. W. MILLS. 

Mr. James Willis Mills, solicitor, of Messrs. Crust, Todd, 
Mills & Co., solicitors, of Beverley, Yorks, died on Wednesday, 
15th November, aged ninety. He was admitted in 1876. 

During the hearing of an undefended divorce application at Chester 
Assizes recently, Hallett, J., pointed out that it was one of the cases con- 
ducted free of charge for men and women in the Forces by the Services 
Department of The Law Society. “ Solicitors and counsel get nothing, 
and if people realised what is being done they would be more grateful than 
they are,” he added. 
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To-day and Yesterday. 
LEGAL CALENDAR. 

November 20.—On the 20th November, 1784, James Husband 
and Alexander Dixon were executed at Dover for burglary. 
‘* After they had received the Sacrament the procession began 
from the gaol about half past ten o’clock and moved with great 
solemnity amidst a prodigious concourse of spectators; they 
arrived at the place of execution about eleven o’clock and spent 
near an hour in prayer with the clergyman, after which Dixon 
made the following confession: ‘ That neither he nor Morgan 
(the unfortunate man who suffered some time since at Newgate) 
were guilty of the murder of Mr. Linton, but that he was in 
company with those who committed the murder early the same 
evening, but not at the time the murder was committed.’ He 
confessed the crime for which he was going to suffer . . . As nine 
men were going from Deal in a boat to see the execution at Dover, 
the boat overset by a sudden squall and three of them perished, 
and two others very narrowly escaped.” 

November 21.—On the 2Ist' November, 1786, ‘‘ Aylett the 
attorney, who after having tried all the subterfuges of the law, 
gone through all the courts and even carried his infamous case 
before the House of Peers, was after all obliged to submit and to 
stand on the pillory in Palace Yard, Westminster, for wilful and 
corrupt perjury. Had he been exposed unprotected he would 
have been torn to pieces by the populace, but the sheriffs did 
their duty. What is much to be lamented, a young lad who 
attempted to force his way to Aylett when he came from the 
pillory was struck on the head by a peace officer so violently that 
it was thought he could not survive.” 

November 22.—Two men called Durnford and Newton invented 
a new form of robbery. They hired an empty house in Water 
Lane, Fleet Street. Then, having delivered a forged bill of 
exchange to a firm of bankers and directed it for payment to this 
house, they waylaid the collecting clerk, a young man named 
James Watts, robbed him of his pocket book, dragged him to the 
cellar and left him there bound. Fortunately the owner of the 
house, not liking the look of his tenants, had asked Mrs. Boucher, 
the mistress of the public-house opposite, to keep an eye on them. 
She accordingly saw Watts arrive, heard a scuffle and a faint cry 
of murder, saw the struggle through the keyhole, vainly tried to 
persuade the passers-by to break in the door, herself burst open 
a window and seizing Durnford by the throat dragged him to her 
house. Newton jumped out of a first floor window but was 
caught at once. As Watts was a Quaker and could not be sworn, 
as the law then required in all cases of life and death, the 
prosecution at the Old Bailey relied entirely on Mrs. Boucher’s 
evidence. The men were both convicted of robbery and hanged 
at Tyburn on the 22nd November, 1780. 


November 23.— On the 23rd November, 1825, Sir Walter Scott 
recorded in his diary a dinner at the seat of Sir William Rae, 
then Lord Advocate: ‘‘ Dined at St. Catherine’s with the Lord 
Advocate, Lord Melville, Lord Justice Clerk, Sir Archibald 
Campbell of Succoth—all class companions and acquainted well 
for more than forty years. All excepting Lord J.C. were at 
Fraser’s class, High-School. Boyle joined us at College.” 

November 24,.—Inj1888 the Parnell Commission was sitting to 
inquire into the charges brought by T'he Times against the Irish 
leader and sixty-four members of his party. Sir Charles Russell 
and Mr. Asquith appeared for Parnell himself and Mr. Frank 
Lockwood was one of the counsel for his followers. On the 
24th November Lockwood wrote to his father from his chambers 
at No. 2, Paper Buildings: ‘‘ The judges are getting a bit snappy 
in the Commission but I hope we may be able to carry on without 
an open rupture. I believe that they intend to do their duty 
honestly, but our notion of their honest duty is doubtless very 
different from that which they entertain. The fact is they are 
called upon to decide a political question and to draw political 
inferences from the history of a nation—no easy task for anyone, 
least of all for men of no political training, but of, probably, 
strong political prejudices.”’ 

November 25.—Doctors’ Commons near St. Paul’s Churchyard 
was to the courts administering the Civil Law what the Inns of 
Court are to the superior courts, only more intimate and enclosed, 
for the cases were tried in the ancient hall there. Steerforth, you 
remember, explained to David Copperfield that it was ‘ a little 
out-of-the-way place, where they administer what is called 
ecclesiastical law. and play all kinds of tricks with obsolete old 
monsters of Acts of Parliament, which three-fourths of the world 
know nothing about, and the other fourth supposes to have been 
dug up, in a fossil state, in the days of the Edwards. It’s a place 
that has an ancient monopoly in suits about people’s wills and 
people’s marriages and disputes about ships and boats ... You 
shall go there one day, and find them blundering through half the 
nautical terms in Young’s Dictionary, apropos of the Nancy 
having run down the Sarah Jane... and you shall go there 
another day, and find them deep in the evidence, pro and con, 
respecting a clergyman who has misbehaved himself.” Alteration 
in the law led to the dissolution of the College of the Doctors of 
Civil Law and the whole fabric was sold by auction on the 
25th November, 1862. 





November 26.—On the 26th November, 1680, the Middle 
Temple benchers ordered: ‘* On report of the committee about 
building the Cloisters, any three of them shall attend the Lord 
Chancellor to desire him to appoint a time to hear both the 
Societies on this matter.’’ After the Temple fire of 1679 there 
was bitter controversy between the Inner and the Middle Temple 
over the reconstruction of the Cloisters, the Middle Templars’ 
contractor proposing to put up a solid building on the site and 
the Inner Templars wishing to retain the covered walk. Lord 
Chancellor Finch, afterwards Karl of Nottingham, finally decided 
for a design by Sir Christopher Wren retaining the Cloisters. 


POLICE DEVELOPMENT. 

The Bodleian Library has given space to an exhibition tracing 
the growth of the police system in England through Frankpledge, 
Hue and Cry, Watch and Ward, the Bow Street): Runners to the 
formation of Peel’s force in 1829. <A record of the state of the 
police in the early nineteenth century would provide matter 
enough for satire. The parish constables elected by the vestry 
were insufficient and lazy, the laughing-stock of the country. As 
late as 1839 ** the whole of the police of Bridgend has for years 
consisted of a shoemaker, now aged sixty-one, and a tailor, now 
aged forty-one, both of whom are very often intoxicated and 
cannot in the slightest degree be depended upon.’ So ran a report 
to the Glamorgan magistrates. Such fellows were known to keep 
a warrant for the arrest of an offender whom they saw constantly, 
without doing anything about it for a year. As for the London 
watchmen, a satire of 1827 taking the form of a mock advertise- 
ment ran: ‘‘ Wanted, a hundred thousand men for London 
watchmen. None need apply for this lucrative situation, without 
being the age of sixty, seventy, eighty or ninety years; blind 
with one eye, and seeing very little with the other ; crippled with 
one or both legs ; deaf as a post . ”’ The only really efficient 
body of detectives were the officers belonging to Bow Street 
Police Court and at their head stood the celebrated John 
Townsend, protector of Royalty, confidant of the nobility, 
especially when a son had got into a scrape, and adviser of judges. 
He reached the top of his profession and left £20,000 when he 
died in 1882, 





Our County Court Letter. 
Validity of Tenancy Agreement. 

In Wilton v. Ash, at Daventry County Court, the claim was for 
possession of a house. The plaintiff's case was that a notice to 
quit had been served on the basis that the tenancy was weekly. 
The plaintiff was eighty-one years of age, and she contended 
that a proviso in the agreement that the tenancy should be 
monthly, was not in the document when she signed it. She 
could also not recollect that her housekeeper had witnessed the 
document as she purported to have done. Alternative accommo- 
dation had been provided, viz., a six-roomed house as against 
the seven-roomed house of which possession was claimed. The 
plaintiff had herself been served with notice to quit by her own 
landlords. The defendant’s case was that the agreement, as 
produced in court, was the agreement signed by the plaintiff. 
The alternative accommodation was inadequate, as the defendant's 
household consisted of himself, his wife, mother, two children and 
a maid. His Honour Judge Forbes held that the document 
produced was the document signed by the plaintiff. By reason 
of her age, the plaintiff was apparently not alive to the serious 
accusation she was making against the defendant. The tenancy 
was monthly, and therefore the notice to quit was invalid. Even 
if a proper notice to quit were served, it would be useless, to bring 
the case again, as the alternative accommodation was not 
sufficient. The mother was part of the household, as her son, 
the defendant, had apparently made himself responsible for her. 
Judgment was therefore giver for the defendant with costs. 


Occupation of Flat by Manageress. 

IN Vales, Ltd. v. Hoyle, at Rugby County Court, the claim was 
for possession of a flat. The plaintiffs’ case was that they owned 
numerous shops with flats, and the defendant was formerly 
manageress of one of their greengrocery shops. By virtue of her 
employment she occupied the flat at 14, Boughton Road, Rugby, 
rent free. Her wages were £1 18s. 5d. per week. Her employ- 
ment had been terminated and the flat was required for occupation 
by the present manager and manageress, who were under the 
necessity of cycling to work from a house two miles away. The 
defendant’s case was that her wages were £3 a week, less insurance, 
and £1 a week had always been deducted as rent of the flat during 
the three years she had been employed by the plaintiffs. His 
Honour Judge Forbes observed that the defendant’s version of 
the arrangement was an improbable one. In May, 1944, the 
plaintiffs wrote suggesting that the defendant’s wages should be 
£2 10s. temporarily, and that in addition she should have the 
free occupation of the flat’ held in virtue of her employment. 
The defendant had not then taken the opportunity of suggesting 
that her wages should be £3 10s. a week, with a deduction of £1 
for the flat. An order was accordingly made for possession in 
one month. The plaintiffs did not ask for costs. 
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Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in dupljcate), 
addressed to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain 
the name and address of the subscriber, and a stampedaddressed envelope. 


Will—DervisE IN UNDIVIDED SHARES—TRANSITIONAL PRO- 
VISIONS OF L.P.A., 1925, ScuEepb. I, Pr. IV, PARA. 1 (4). 

Q. A testator who died in 1908, after appointing his son A 
and two daughters B and C—his only children—executors of his 
very brief will, continued: ‘I give to them all my real and 
personal estate in equal shares absolutely.”’ © died in 1921 and 
A in 1940, leaving B, now upwards of seventy years of age, 
surviving. 
consists of a large piece of building land, which may be sold at 
some future date, and B is desirous of now appointing her niece Z 
to act along with her in anything appertaining to the land, 
including its management and rent collections, until sale, and, 
of course, on the occasion of any sale of the land. What few 
accounts were owing by the testator at the time of his death have 
Jong ago been paid and, so far as is known, there is nothing 
outstanding for death duties. 
the property in the hands of their brother A, and it was his 
practice to divide the net rents periodically. The will makes no 
mention of trustees. How can what is desired best be done ? 

A. If assent to the devise of the will is assumed to have taken 
place before 1926 (as seems inevitable) the position on Ist January, 
1926, was that the property was held in undivided shares (A 
having one-third, B another one-third, while the remaining one- 
third was in the personal representatives of C or in the person or 
persons entitled under her will or in her intestacy). This would 
bring para. 1 (4) of L.P.A., 1925, Sched. I, Pt. IV, into play, 
with the result that on Ist January, 1926, the legal estate in the 
entirety vested in the Public Trustee upon the statutory trusts. 
It is thus a question of ousting the Public Trustee under the 
procedure laid down in that part of that schedule (as amended 
by L.P. (Amend.) A., 1926, Sched.). If then B is not now 
beneficially interested in (or indeed otherwise interested in: 
see Re Cliff Contract [1927] 2 Ch. 94; 71 Son. J. 389) more than a 
half of the land or the income thereof, the matter is not (entirely) 
in her control. 


Vendor and Purchaser—War Damage. 

Y. I am acting for a purchaser, under contract, of leasehold 
property. The contract is dated 7th June, 1944, the date fixed 
for completion was the Ist July, 1944. Arrangements were 
made to complete on the 24th July, but on the 2st July the 
premises were so damaged by enemy action as will involve 
demolition. There is no question of wilful delay in completion 
on the part of the vendor or purchaser. There are no clauses in 
the contract giving the purchaser, who was tenant in possession, 
the right to rescind in the event of damage by enemy action. 
An offer to advance the greater part of the purchase money has 
been withdrawn by mortgagees in accordance with a specific 
condition contained in the offer. It is understood that the 
property was built in 1925 and will probably therefore qualify 
for ‘‘ cost of works’”’ payment. The purchaser is unable to 
complete without the assistance of the mortgage, and the vendor 
has intimated that he intends to stand on his strict legal rights. 
Do you know of any practice note or similar cases which must 
have arisen in the past, and can the contract be enforced 
against the purchaser ? 

A. In this case it appears unnecessary to consider what would 
have been the position if the damage had been caused before the 
date fixed by the contract for completion, as at the time the 
damage was caused the purchaser was in default. It would 
seem that the ‘‘ arrangement”? to complete on the 24th July 
was merely a concession and not a formal amendment of the 
contract. Consequently the opinion is given that the contract is 
enforceable against the purchaser. 


Agricultural Holding. 

(). A client of ours has just given notice to the tenant of a 
small agricultural holding (pasture) to quit on the 29th September, 
1945. The tenant replies that under Defence Regulations he 
does not propose to treat the notice to quit as valid unless the 
landlord has received the written approval of the Ministry of 
Agriculture and Fisheries. Can any action be usefully taken, 
having regard to the fact that the landlord has given the notice 
purely for the purpose of arranging fresh terms for a renewal of 
the tenancy if the tenant wishes to continue 2? If the landlord 
takes no action in the matter, however, do the Defence Regulations 
make the notice invalid or do they only suspend the operation 
of the notice ? 

A. Within one month the querists’ client must inform the 
War Agricultural Executive Committee of the notice (see reg. 62 
(4B)). Regulation 62 (4A) only applies in the case of a sale in 
which event the written consent of the Ministry is required. 
The latter regulation does not apply to the present case. The 
first question is therefore answered in the negative. The Defence 
Regulations neither invalidate nor suspend the notice. 


The only estate of the testator still undisposed of 


B and © left the management of 





Notes of Cases. 
COURT OF APPEAL. 
Billings v. Reed. 


Lord Greene, M.R., and MacKinnon and Lawrence, L.JJ. 
llth October, 1944, 


Emergency legislation—* War injury”’’—No provision for claim under 
scheme—Actions for damages for war injuries excluded—Whether action 
excluded in this case—Personal Injuries (Emergency Provisions) Act, 
1939 (2 & 3 Geo. 6, c. 82), ss. 1, 3 and 8. 


Defendants’ appeal against a judgment given by Charles, J., at Nottingham 
Assizes in an action under the Fatal Accidents Acts and the Law Reform 
(Miscellaneous Provisions) Act, 1934, alleging that an accident causing 
death was due to the negligent management of an aeroplane, whereby a 
wing of the aeroplane struck the deceased while she was working in a field. 
Negligence was admitted and Charles, J., held that the deceased died owing 
to a war injury as defined by s. 8 (1) of the Personal Injuries (Emergency 
Provisions) Act, 1939, but as no claim could be made under the scheme, 
the plaintiff's common law rights survived in spite of s. 3 (1) of the Act 
(which removes the common law or other statutory rights of action for 
damages, as well as the right to claim workmen’s compensation, where 
there is a war injury). His lordship accordingly awarded £450 damages, 
being as to £200 damages under the Fatal Accidents Acts and as to £250 
damages under the Law Reform (Miscellaneous Provisions) Act, 1935. 
The reason why the plaintiff was not entitled to claim under the pensions 
scheme established under the Personal Injuries (€mergency Provisions) 
Act, 1939, was that he was left a widower by the death of the deceased, 
his wife, and the scheme did not enable a widower to claim under it unless 
he was the dependent husband of his wife at the date of the scheme. 

Lord GREENE, M.R., said that the Legislature had been confronted with 
a situation in which injuries arising out of war conditions might affect the 
civil population in a very extraordinary and unusual degree and it appeared 
to have taken the view that neither existing statutes, nor, in some cases, 
existing contracts ought to be regarded as having contemplated anything 
of that kind. Therefore the scheme of the legislation was to lift that class 
of injury right out of the common law and existing legislation such as the 
Workmen’s Compensation Acts and any other statutes, and give to it 
special treatment. Such a conception was both reasonable and just. 
The Legislature in effect said that compensation for war injuries was to 
be made, and made only, under the terms of a scheme of pensions and 
allowances to be settled by the Minister with the approval of the Treasury 
subject to the usual control of Parliament. Section 3 (2) of the 1939 Act 
was purely procedural, and was interded to preserve the rights of a man 
who had made a mistake by claiming in the wrong quarter. Examples 
of the way in which the scheme had been framed with the tacit approval 
of Parliament showed that the object of the Act was as his lordship had 
Paragraph 60 (2) provided for the withholding or forfeiture of 
a pension in the case where the Minister decides that a person was unworthy 
of receiving public funds. Any other construction of the Act would mean 
that such an unworthy person could be put in a better position than the 
worthy person to whom a pension had been awarded. His lordship also 
referred to para. 6 of the scheme, enabling the Minister to withhold, cancel 
or reduce the award where the injury was caused or contributed to by the 
serious negligence or misconduct of the person injured. It was said that 
the claim was laid in trespass as well as negligence, and the Act did not 
bar actions for trespass, but the Act barred actions for breach of duty, 
and trespass was a breach of duty. It was also said that the Act did 
not bar the plaintiff as the deceased’s personal representative, from claiming 
funeral expenses. But those were merely an item of damage under the 
Law Reform Act, and a claim for them was barred. The appeal would be 
allowed, 

CounseL: The Solicitor-General (Sir David Maxwell Fyfe, K.C.), and 
A. P. Marshall ; Arthur Ward, K.C., and S. L. Elborne. 

Souicrrors : The Treasury Solicitor; W. H. Thompson, for Williams 
and Co., Peterborough. 

{Reported by MAURICE SHARR, Esq., Barrister-at- Law.) 


suggested. 


In re Palmer; National Provincial Bank, Ltd. v. Barwell. 
17th October, 1944. 


Will—Construction—Legacy of stocks “in care, custody or possession”’ of 
bank—Receiver appointed under 53 Vict. c. 5, 8. 116, of testatrix’s estate— 
Stocks removed from bank by order—Whether legacy effective. 

Appeal from Uthwatt, J. 

The testatrix by her will dated 14th September, 1939, bequeathed : 
“all such stocks, shares, moneys and things as shall at my death be 
standing in my name or at my disposal and be in the care, custody, or 
possession of G’s Bank . . . to such of them my nephews aa shall be living 
at my death and if more than one of them shall be so living as tenants in 
common in equal shares.” On the 6th March, 1941, an order was made 
under the Lunacy Act, 1890, s. 116, appointing a receiver of her estate. 
Immediately before the date of that order the testatrix was the owner of, 
inter alia, £2,000 2% per cent. Conversion Stock and £1,000 4 per cent. 
Consolidated Stock. She had given a mandate to the Bank of England 
by which the dividends on those two stocks were to be paid to the G Bank 
for her account. That mandate had been in force for some time and was 
being acted on. The stocks themselves, however, were not in the care, 
custody, or possession of the bank. The master directed these stocks to 
be lodged in court. The testatrix died in July, 1941. This summons raised 


Lord Greene, M.R., Finlay and Morton, L.JJ. 
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the question whether the stocks had been validly given tothe le — site 
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Uthwatt, J., held the stocks did not pass under the bequest. The legatees 
appealed. 

LorD GREENE, M.R., said that he proposed to assume that but for the 
lodgment, if the stocks had remained subject to same direction, they would 
have fallen within the language of the bequest. The only question was 
whether the lodgment under the order had the effect of taking these stocks 
out of the description, which they would otherwise have satisfied. At the 
death of the testatrix, it was impossible to say that these two holdings 
were “in the care, custody or possession of ” the bank. It was said, as a 
general proposition, that, in the administration of the estate of a lunatic, 
the court would always be careful not to disturb more than was necessary 
for the purpose of the care of the lunatic and the due administration of his 
estate, the actual state of affairs in which the estate was found. Apart 
from statute, the proper principle to apply appeared to him to be that 
acts done pursuant to, or in consequence of, any order in lunacy, were 
effective and produced exactly the same results as acts done by the lunatic 
himself, save in so far as a statute might otherwise provide, or, under some 
statutory direction, a different provision might be made by the judge in 
lunacy or the master on his behalf. There were three provisions in the 
Lunacy Acts by which the Legislature had laid down certain rules and 
given certain directions, which, in the cases where they operate, had the 
effect of preventing an order in lunacy from having what would otherwise 
be its normal result. None of these provisions applied in the present case. 
Apart from statutory provisions, which modified what would otherwise be 
the result of an order in lunacy, the order had its prima facie simple effect, 
notwithstanding the fact that it might alter the rights, or disappoint the 
hopes, of persons interested, or likely to be interested, in the lunatic’s estate. 
The master had made no order under s. 2 (8) of the Lunacy Act, 1922, with 
respect to the two sums of stock. his case therefore fell to be determined 
without reference to any statutory provisions of the Lunacy Acts. The 
bequest was one the subject-matter of which could only be ascertained at 
the death of the testatrix. At the death the situation of the stock must be 
looked at. The only link between the stock and the bank had been severed 
before her death. Did the fact that that link had been severed by reason 
of something done in lunacy justify the court in saying it must be treated 
as if it had not been severed ? He could find no principle which justified 
such a proposition. The order of the master had its prima facie effect and 
it was not to be given some artificial effect merely because it was made in 
lunacy. It was argued that the order for lodgment should be treated as an 
order for safe custody. The order of the master did not in any sense effect 
a temporary removal. It was as permanent a removal as if the testatrix 
had done it herself. The appeal failed. 

Fintay and Morton, L..J.J., agreed. 

CounseL: C. L. Fawell; W.G. HW. Cook; C.D. Myles; G. D. Johnston. 

Soticirors: Williamson, Hill & Co., for Page, Gulliford & Gregory, 
Southampton; Lorell, Son & Pitfield, for Pitfield & Oglethorpe, Petworth. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


CHANCERY DIVISION. 


In re Blake; Clutterbuck v. Bradford. 
Vaisey, J. 26th October, 1944. 
Soliciter—Charge for costs—** Properti recovered or preserved ”°—Mvaning— 

Solicitors Act, 1982 (22 & 23 Geo. 5, c. 37), s. 69. 

Summons. 

The applicants, a firm of solicitors, acted for one B, who was respondent 
in certain proceedings taken by trustees in the administration of the estate 
of a testatrix. In those proceedings, on the 20th July, 1943, a declaration 
was made that B’s interest under the will had ceased and it was ordered 
that his taxed costs should be paid out of the estate. ‘These costs amounted 
to £38 13s. 3d. and had not been paid. On the 7th July, 1944, a garnishee 
order was obtained against B, garnisheeing the taxed costs in respect of a 
sum of £39 10s. 5d. due by B to the respondents on account of taxed costs 
owing by him in respect of an unsuccessful summons he had taken out. 
By this summons the applicants sought a declaration that they, as B’s 
solicitors, were entitled to a charge on the £38 13s. 3d. due to him for 
taxed costs as being “ property recovered or preserved” by the instru- 
mentality of the applicants and that such sum might be ordered to be paid 
to the applicants notwithstanding the garnishee order. The Solicitors Act 
1932, s. 69, provides : “ Any court in which a solicitor has been employed 
to prosecute or defend any suit, matter or proceeding may at any time 
declare the solicitor entitled to a charge on the property recovered or 
preserved through his instrumentality for his taxed costs in reference to 
that suit, matter or proceeding, and may make such orders for the taxation 
of the said costs and for raising money to pay, or for paying, the said costs 
out of the said property as they think fit, and all conveyances and acts 
done to defeat, or operating to defeat, that charge shall, except in the case 
of a conveyance to a bona fide purchaser for value without notice, be void 
as against the solicitor...” 

Varsey, J., said that the main submission of the respondents was that 
no property had been * recovered or preserved ” by the applicants. The 
only benefit B had derived from the litigation was that an order was made 
that his costs should be taxed, and paid with other costs out of the estate. 
There was no doubt but that costs recovered in an action as part of a total 
sum payable in respect of a judgment. debt formed part of the property in 
dispute (Dallow vy. Garrold, 13 & 14 Q.B.D. 543). The words of s. 69 of the 
Act of 1932 seemed inappropriate to a mere direction that the taxed costs 
of litigation should be paid out of an estate. In similar circumstances, 
Page Wood, V.-C., held that petitioning solicitors were not entitled to a 
charge under the corresponding s. 28 of the Solicitors Act, 1860 (In re 
Viney’s Trusts, 18 L.T. 851). The right te obtain costs out of the estate 
of the testatrix by virtue of the order dated the 20th July, 1943, was not 





either a “‘ recovery ”’ or a “ preservation ” of property within s. 69 and the 
application must be dismissed. 

CouNSEL : Aronson ; Myles. 

Soricitors : Warren & Warren ; Burton. Yeates & Hart, for Nye & Donne, 


Brighton. 
[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 








. 
The Law Society. 
FINAL EXAMINATION. 

The following Candidates (whose names are in alphabetical order) were 
successful at the Final Examination held on the 16th, 17th and Isth 
October, 1944 :-— 

K. F. Baxendale, A. G. Boszormenyi, Dr. Jur. Pees., E. H. Boyce, 
M. H. Bresch, LL.B., London, J. A. Brook, 'T. C. Bryant, LL.B. London, 
Marie L. Bundy, M. Charman, J. P. F. Correll, *M. H. Coulson, LL.B. 
Liverpool, S. H. Cruttwell, R. M. F. Finnis, *G. N. Fisher, B.A., LL.B. 
Cantab., B. P. Francis, F. R. Furber, LL.B. London, *Ivy L. Gibson, 
B. W. Gould, G. A. E. Goulstone, F. C. Gowen, R. Hamlyn, B. F. Harrison, 
*J. M. Hawksworth, LL.B. Sheffield, K. E. Hilborne, LL.B. Bristol, D. J. L. 
Horn, J. L. Hughes, LL.B. Wales, *D. G. Jones, M.A. Cantab., *P. S. P. 
Jones, *W. A. Kent, L. S. Knight, I. M. Knutsen, LL.B. London, *H. U. 
Lachmann, LL.B. London, Dr. Jur. Breslau, T. Lees, C. A. Leigh- Pemberton, 
*D. P. S. Lowe, B.A., LL.B. Cantab., *F. C. Madsen, LL.B. Durham, 
R. D. Mason, Eveline M. Moreton, *J. Morton, LL.B. Leeds, Cicely E. 
Perring, N. F. L. Roberts, LL.B. Wales, +B. M. Sandelson, A. J.T. Saunders, 
*P, J. Seed, B.A. Oxon, H. R. Underhill, LL.B. London, C. L. Ward, 
B.A. Oxon, J. B. Wilkinson, A. M. Williams, *D. Williams, LL.B. Wales, 
A. C. H. Wood, Doris M. Worrall, R. Wrightson. 

No. of Candidates, 85, Passed, 51. 

*These Candidates have been awarded * distinction ” and will be per- 
mitted, at the discretion of the Council, to enter for any Honours Examina- 
tion held within two years of the cessation of hostilities. 

*This Candidate has still to pass in Trust Accounts and Book-keeping 
before a Final Certificate can be issued to him. 








Parliamentary News. 
ROYAL ASSENT. 
The following Bills received the Royal Assent on 17th November : 
Diplomatic Privileges (Extension). 
Matrimonial Causes (War Marriages). 
Ministry of National Insurance. 
Prolongation of Parliament. 
Town and Country Planning. 
HOUSE OF COMMONS. 
Hydro-Electric Undertakings (Valuation for Rating) (Scotland) [H.C]. 

‘To amend the law of Scotland with regard to the valuation for rating of 

hydro-electric undertakings and for purposes connected therewith. 

Read First Time. [14th November. 

QUESTIONS TO MINISTERS. 
RELAXATION OF RESTRICTIONS ON ALIENS. 

Mr. MANbER asked the Secretary of State for the Home Department 
whether, in view of the change in the war situation, he is now prepared to 
review such of the special war-time restrictions upon aliens as can be 
relaxed without prejudice to the national interest. 

Mr. Hersert Morrison: Yes, sir. After consultetion with the Service 
Departments and the security authorities, I feel justified in doing away with 
certain restrictions imposed on aliens when the risk of invasion was 
imminent. I have revoked, with effect from to-morrow, the Aliens 
Protected Areas Orders which prohibited aliens from entering or remaining 
in certain areas without police permission. The prohibition on entry into 
these areas which has been imposed on certain persons under Defence 
Regs. 18a and 18 will automatically lapse on repeal of these Orders. I 
also propose very shortly to revoke the Aliens (Movement Restriction) 
Orders which impose a curfew and prohibit the use of vehicles without a 
permit. The majority of aliens have already received exemption from these 
restrictions, but the effect of the new Order will be to remove them from 
nearly all the remainder. A small number of aliens will remain subject to 
the special restrictions imposed on enemy aliens by arts. 6A or 9A of the 
Aliens Order (or both). I still think it advisable to maintain restrictions 
on these individuals. Those who are subject to art. 9a will therefore still 
require to obtain a police permit to have a motor vehicle and those subject 


to art. 64 will also be subject to a curfew. [16th November. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 

Aliens (Protected Areas) (No. 3) Order, Nov. 10. 

Foreign Jurisdiction. The Nyasaland Protectorate (Native 
Trust Land) (Amendment) Order in Council, Oct. 27. 

India. Reserved Posts (Other Services) Rules, 1938. Amend- 
ments, Nov. 6. 

E.P. 1259/S.60. Milk and Dairies (Scotland). Heat Treatment of Milk 

(Prescribed Tests) Order (Scotland), Nov. 4. 

E.P. 1258/8.59. Milk and Dairies (Scotland). The Milk (Special Desig- 

nations) Amendment Order (Scotland). Nov. 4. 


No. 1268. 
No. 1214. 


No. 1266. 
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Prison, Scotland. Rules, Aug. 21, amending the 
Prisons (Scotland) Rules. 

Supreme Court, Northern Ireland. Procedure. Order of 
the Lord Chief Justice, Oct. 27, amending Rule 2 of 
Order LIXp of the Rules of the Supreme Court (Northern 
Ireland), 1936 (S.R. & O., 1936, No. 70). 

War Damage. (Rent Charges) (Northern Ireland) Rules. 
Oct, 27. 

MINISTRY OF PENSIONS. 

War Pensions for Civilians and members of the Civil Defence Services. 
Explanatory Notes on the Personal Injuries (Civilians) Scheme, 1944. 
COMMAND PAPERS (SESSION 1943-44). 
Manpower. Re-allocation of Manpower between civilian employments 
during any interim period between the defeat of Germany and the 

defeat of Japan. 

[Any of the above may be obtained from the Publishing Department, 

S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


No. 1257/8.58. 


No. 1264. 


No. 1265. 








Notes and News. 


Honours and Appointments. 
Mr. H. D. A. Ropertson, town clerk of Bury, has been appointed Town 
Clerk and Clerk of the Peace of Carlisle. Mr. Robertson was admitted 
in 1933. 


Notes. 

Mr. R. F. Bayford, K.C., has resigned the Recordership of Portsmouth. 

Alderman C. V. Walker, who is the new Lord Mayor of Leeds and a 
solicitor, and whose election would have prevented him from acting as a 
solicitor in his year of office and the following year, stated recently that 
the Lord Chancellor had dispensed him. He announced that he had 
been granted dispensation by the Lord Chancellor from taking his seat 
in the courts as chief magistrate. He will be chief citizen instead of chief 
magistrate. 

Young lawyers who are prisoners in Germany have established a flourish- 
ing Camp Law Society at Oflag 79. This society was originally formed 
in the Italian camp at Chieti in November, 1942. The prisoners were 
jater removed to Germany, and the society was refounded in Oflag VIIIF, 
in December, 1943. The society was refounded for the second time in 
May, 1944, when the prisoners were removed to Oflag 79. Membership 
of the society includes fifteen English solicitors and eighteen articled 
clerks, and there is a very active law school. The president and committee 
of the society are elected every three months. Six of the articled clerks 
passed (two with distinction) The Law Society’s Final Examination, for 
which they sat in April. 


Wills and Bequests. 

Mr. George Leycester Borradaile, solicitor, of Paddington Green, left 
net personalty £330. He left his body to be offered to St. Thomas’s Hospital 
for investigating the disease of gout, from which he had suffered for many 
years. 

Mr. G. F. Donne, solicitor, of Brighton, left £18,387, with net personalty 
£3,513. 

Mr. Austin Michael King, solicitor, of Bath, left £20,158, with net personalty 
£17,088. 

Mr. Edward Leighton Baylis, solicitor, of Cheltenham, left £58,996, with 
net personalty £48,946. 

Mr. Walter Molineux, solicitor, of Newcastle-on-Tyne, left £20,485, with 
net personalty £13,382. 

Mr. Arthur Payne, solicitor, of Lytham St. Annes and Manchester, left 
£13,955, with net personalty, £12,409. 








Court Papers. 
Supreme Court of Judicature. 


COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
Rota oF REGISTRARS IN ATTENDANCE ON 
EMERGENCY ‘APPEAL Mr. Justice 
Date. Rota. Court I. Morton. 
Mon., Mov. 27 Mr. Blaker Mr. Hay Mr. Farr 
Tues., 28 Andrews Farr Blaker 
Wed., 29 Jones Blaker Andrews 
Thurs., 30 Reader Andrews Jones 
Fri. Dec. 1 Hay Jones Reader 
Sat., 2 Farr Reader Hay 
Group A. Group B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
Date. COHEN. VAISEY UTHWATT EVERSHED 
Witness. Non-Witness. Witness. Non-Witness. 
Mon., Nov. 27 Mr. Jones Mr. Reader Mr. Blaker Mr. Andrew 
Tues., 28 Reader Hay Andrews Jones 
Wed., 29 Hay Farr Jones Reader 
Thurs., 30 Farr Blaker Reader Hay 
Fri, Dec. 1 Blaker Andrews Hay Farr 
Sat., 2 Andrews Jones Farr Blaker 








Rules and Orders. 


S.R. & O. 1944, No. 1260/L.45. 
COUNTY COURT, ENGLAND. 
Courts AND DIsTRICTS. 
THe County Court Districts (MISCELLANEOUS) (No. 2) OrpDER, 1944, 
DateEp SEPTEMBER 29, 1944. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in exercise 
of the powers conferred upon me by the County Courts Act, 1934,* and all 
other powers enabling me in this behalf, do hereby order as follows :— 

1.—(1) The holding of the Wymondham County Court shall be discon- 
tinued and the district of that Court shall be consolidated with the district 
of the Norwich County Court. 

(2) The Norwich County Court shall have jurisdiction as respects pro- 
ceedings commenced in the Wymondham County Court before this Order 
comes into operation. 

2.—(1) The holding of the Faversham County Court shall be discontinued 
and the district of that Court shall be consolidated with the district of the 
Canterbury County Court. 

(2) The Canterbury County Court shall have jurisdiction as respects 
proceedings commenced in the Faversham County Court before this Order 
comes into operation. 

3.—(1) The districts of the Spalding and Holbeach County Courts shall 
be consolidated and a Court shall be held for the consolidated district at 
least once in every month at Spalding. 

(2) The Court shall be held by the name of the Spalding County Court : 
Provided that no process shall be invalid if the Court is described therein as 
the Holbeach County Court. 

(3) The Registrar shall keep open offices of the said Court at Spalding and 
Holbeach on such days and during such hours as may be prescribed by or 
under County Court Rules and shall hold a Registrar’s Court at each of those 
places on such days as the Judge may appoint. 

(4) The Spalding County Court shall have jurisdiction as respects pro- 
ceedings commenced in the Holbeach County Court before this Order comes 
into operation. 

4.—(1) The holding of the Kirkby Lonsdale County Court shall be dis- 
continued and the Parishes set out in the first column of the Schedule to 
this Order (being the Parishes constituting the District of that Court) shall 
be transferred to and form part of the County Court Districts set opposite 
to their names respectively in the second column of the said Schedule. 

(2) The Kendal County Court shal] have jurisdiction as respects pro- 
ceedings commenced in the Kirkby Lonsdale County Court before this 
Order comes into operation. 

5.—In this Order “ Parish” shall have the same meaning as “ Parish ” 
in the Local Government Act, 1933.t 

6.—This Order may be cited as the County Courts Districts (Miscellaneous) 
(No. 2) Order, 1944, and shall come into operation on the first day of January, 
1945, and the County Court Districts Order, 1938,t shall have effect as 
amended by this Order. 

Dated this twenty-ninth day of September, 1944. 


SCHEDULE. 


Simon, C. 





First column Parishes | Second column County Court Districts 
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5 Geo. 5, c. 53 + 23 & 24 Geo. 5, c. 51. 
¢S.R. & O. 1938 (No. 470) I, p. 706. 


























